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STATEMENT OF THE | SSUE

The issues in the case are whether the allegations of the
Second Adm nistrative Conplaint are correct, and, if so, what
penalty, if any, should be inposed.

PRELI M NARY STATEMENT

On March 4, 2004, the Departnment of Financial Services
(Petitioner) forwarded to the Division of Adm nistrative
Hearings (DOAH) a Petition for Formal Adm nistrative Proceedi ng
filed by Bradley W Beshore (Respondent) chall engi ng an Anended
Adm ni strative Conplaint. (The initial Adm nistrative Conpl ai nt
was anmended prior to the case being referred to DOAH.) Al so
enclosed with the Petition for Hearing was Respondent's Mdtion
to Dism ss the Arended Conplaint. Petitioner filed a Response
to the Motion to Dismiss on March 5, 2004.

By Notice of Hearing dated March 15, 2004, the case was
schedul ed for hearing conmenci ng on June 28, 2004.

On May 18, 2004, hearing was held on Respondent's Mtion to
Di sm ss Anended Adnministrative Conpl aint.

On May 28, 2004, Petitioner filed a six-count Second
Amended Adm nistrative Conplaint. On June 10, 2004, Respondent
filed a Response to, and a Renewed Mdtion to D smss, the Second
Amended Adm nistrative Conplaint. Petitioner filed a Response

to the Renewed Motion to Dismss on June 21, 2004.



On June 25, 2004, a hearing was held on Respondent's
Renewed Motion to Dismss the Second Arended Admi nistrative
Conmplaint. By Order entered June 25, 2004, both pending Mtions
to Dism ss were denied. By Notice of Hearing dated June 25,
2004, the hearing was continued and reschedul ed for QOctober 4
through 8, 11, and 12, 2004.

On Septenber 20, 2004, the parties filed a Prehearing
Stipul ati on wherein Petitioner dismssed the allegations set
forth in paragraph nunber four of the Second Anended
Adm ni strative Conpl ai nt.

The case was transferred to the undersigned Adm nistrative
Law Judge on Septenber 28, 2004. The hearing conmenced on
Oct ober 4, 2004.

At the hearing, Petitioner presented the testinony of nine
wi tnesses. The followng Petitioner's exhibits were admtted
into evidence: Exhibits nunbered 1; 2A; 3 (parts A B, and C
5 (parts B, C D E F, I, M N P, Q and R; 7 (parts B, C, D,
EEF, G H I, J K MNP Q andS); 8 (parts C, D, E F, G
I, K, L, N and P); 9 (parts D, E, F, G H I, J, K L, M and
N); 10 (parts B and C); 11 (parts B, D, E, F, G H, I, J, and
N); 12B; 13 (parts C, D, E, F, G H I, K N L, and O; and
17A

Respondent testified on his own behalf and had Exhibits

nunmbered 1 through 3 admtted into evidence.



The five-volunme Transcript of the hearing was filed
Novenber 4, 2004. Pursuant to an agreenent between t he parties,
Proposed Recommended Orders were filed on January 28, 2005.

On February 3, 2005, Respondent filed Respondent's Motion
to Strike Portions of Petitioner's Proposed Recomended O der
(Motion to Strike) and attachnments thereto. On February 18,
2004, Petitioner filed a response to the Motion to Strike.

Upon review of the notion and response, Respondent's Mbtion
to Strike is granted as to Appendices 1, 2, 4 through 9, and 12.
Respondent's Motion to Strike is otherw se deni ed.

FI NDI NGS OF FACT

1. At all tines nmaterial to this case, Respondent was an
i nsurance agent, holding Florida Iicense nunber A020887, and was
licensed as a Resident Life, Health & Variable Annuity (2-15);
Life (20-16); Life & Health (2-18); General Lines, Property &
Casualty I nsurance (2-20); and Health (2-40) agent.

2. Respondent has been licensed in Florida since
February 14, 1994, and has consistently met all continuing
education requirenents applicable to his |icensure.

3. At all times material to this case, Respondent was
enpl oyed as an account executive by HRH of Sout hwest Florida,
Inc. HRH of Southwest Florida, Inc., is a subsidiary of HRH,

Inc., a large provider of insurance agency services. Respondent



is not and has never been an officer, director, nanager, or
shar ehol der of HRH of Sout hwest Florida, Inc.

4. HRH of Sout hwest Florida, Inc., provided insurance and
ri sk managenent services to businesses. Insofar as is relevant
to this case, HRH of Sout hwest Florida, Inc., offered to its
clients both fully i nsured health benefit plans and partially
sel f-funded health benefit plans.

5. Fully insured health benefit plans are those in which
an enpl oyer pays a prem um (sonetines with an enpl oyee
contribution) to an insurer, and health benefit insurance
coverage is provided to participants in the plan. Petitioner
has the responsibility for regulating fully insured health
benefit plans sold in the State of Florida.

6. Partially self-funded health benefit plans include
t hose where an enployer's funds (again sonmetines with an
enpl oyee contribution) are used to cover health expenses of plan
participants. The enployer's funds are collected by a third-
party adm ni strator responsible for paying clainm out of the
enpl oyer's funds, and for obtaining stop-loss insurance to cover
clains in excess of the funds available fromthe enpl oyer.
Properly created, partially self-funded health benefit plans nmay
be exenpt fromregulation by state authorities under the
provi sions of the federal Enployee Retirement |Income Security

Act (ERI SA).



7. In the April 2001, HRH of Southwest Florida, Inc.,
began offering to clients in Lee, Manatee, and Sarasota
Counties, a health benefit product nade avail able by Meridian
Benefit, Inc. (MBl).

8. MBI had no authorization to operate as an insurer in
the State of Florida.

9. Based on information provided to HRH of Sout hwest
Florida, Inc., MBIl was operating as a third-party adm nistrator
for partially self-funded health benefit plans. The information
provi ded to HRH of Sout hwest Florida, Inc., initially came from
Thomas Mest maker and Associ ates, a nmanagi ng general agency
representing MBI, and was confirmed through information
subsequently provided by MBI. The plans were presuned by
Respondent to be exenpt fromregul ation by Petitioner under the
provi sions of ERI SA based on the information provided by MBI

10. According to the information provided to Respondent
and to HRH of Sout hwest Florida, Inc., the MBI plan included
establishment of a single enployer trust (SET) on behal f of each
busi ness. Health clainms fromeach business' enployees woul d be
paid fromthe funds contributed to the trust by the enpl oyer.
"Stop-1o0ss" insurance woul d be obtained to cover clains in
excess of an enployer's contribution.

11. The information provided by Respondent to his clients

was provided to Respondent or to HRH of Southwest Florida, Inc.,



by MBI and affiliated other sources. Based on such information,
Respondent presuned that MBI was a stable organi zation and that
the stop-|loss coverage was in place.

12. Respondent had no specific training related to ERI SA
qualification of health benefit plans. He has sold other plans
that he believed were ERI SA-qualified plans to other enployers
in Florida.

13. Typically, a business owner would initially contact
HRH of Sout hwest Florida, Inc., seeking health benefits for
enpl oyees. A representative of HRH of Sout hwest Florida, Inc.,
such as Respondent, would research a variety of options for the
busi ness owner and then present the options to the client.

14. The evidence establishes that the MBI health benefit
pl an was one of several options (including both fully-insured
and partially self-funded plans) presented to clients. A client
was free to choose the MBI plan, another plan presented, or no
plan at all. dients generally reviewed health benefit plans on
an annual basis, at which point the process of presenting
vari ous options was repeated.

15. Respondent eventually sold the MBI plan to ten or
twel ve business clients seeking to provide health benefits to
enpl oyees.

16. dients choosing to obtain health benefits through the

MBI plan submtted information related to the client's enpl oyees



t hrough Respondent and HRH of Sout hwest Florida, Inc., to MBI
whi ch woul d respond with a prelimnary rate proposal. After a
client chose to accept the rate proposal, representatives from
HRH of Sout hwest Florida, Inc., including Respondent, would
assi st client enployees in conpleting applications. The
applications were submtted to MBI, which in turn established
actual rates and communicated the actual rate directly to the
client.

17. dients who chose to accept the final rate proposa
t hen execut ed docunents purportedly establishing an SET. The
docunents apparently were created by MBI, and were delivered to
clients through representatives of HRH of Sout hwest Fl ori da,
Inc., including Petitioner. After execution by the clients, the
docunents were returned to MBI

18. Sone clients received a general docunent on MBI
| etterhead titled "Technical Aspects of SET SI NGLE EMPLOYER
TRUST" wherein clients were advised that the SET was an
"Enpl oyee Wl fare Benefit Plan" that was "designed to conformto
t he Enpl oyee Retirenent Incone Security Act of 1974, as
anended." The docunent described the process of establishing
rates and advised that MBI was the plan admnistrator. The
docunent al so referenced a trust docunent and stated that the
trust custodian was First Union National Bank. The docunent

stated as foll ows:



At First Union an account will be
established for each single enployer trust
into which all contributions received by the
trust fromthe enployer group will be
deposited. Any incone earned from funds
deposited in that account will be credited
to that account and any fees charged by the
bank will be charged to t hat account.

19. Sone clients received a disclosure docunment from
"Hi | b, Rogal and Hami|lton of Sarasota" specifically applicable
to the client, which provided that the client "intends to
establish a SINGLE EMPLOYER TRUST Enpl oyee Wl fare Benefit
Plan,"” that client contributions would be nade to a trust, and
that "all benefits funded by the Plan will be paid out of the
assets of the Trust." The docunment further provided that "[I]n
its discretion, the Trust nmay purchase stop-loss insurance to
pay any clains in excess of the anounts held in the Trust."

20. dients were provided with a docunent titled
"Dl RECTI VE TO ESTABLI SH A HEALTH AND WELFARE BENEFI T PLAN UNDER
ERI SA" wherein each client provided information, including the
nunber of total and participating enployees and the plan
coverage sought. The docunent required the signature of a
client's representative and authorized MBI to establish a
"Health and Welfare Benefit Plan under ERISA."

21. dients were provided with a docunent titled "HEALTH

AND VWELFARE PLAN - PLAN DOCUMENT, " a | engthy docunent that set



forth the specific health care benefits provided to each client
under the sel ected benefit plan.

22. Each client was provided with a docunent titled
"HEALTH AND WELFARE PLAN SUMVARY" which essentially sunmarized
the plan being provided to the client, identified as the "Plan
Sponsor." The docunent identified MBI as the plan adm nistrator
and the claimadm nistrator.

23. The docunent provided as foll ows:

The Plan conforns to and is governed by the
Enpl oyee Retirenent Income Security Act of
1974, as anended ("ERISA"). The Plan is not
a policy of insurance. Neither the Plan

Sponsor, nor any trust established to fund
the benefits hereunder, is an insurance

conpany.

24. At various tinmes, clients were provided with a
docunent titled "WELFARE BENEFI T PLAN TRUST." In sone
i nstances, the docunent purported to be a trust agreenent
between the client and First Union, the designated custodian.
In other instances, the "WELFARE BENEFI T PLAN TRUST" docunent
did not identify the nane of the trust custodian. 1In all cases,
t he docunent identified the plan admnistrator as MBI, and
provided that MBI could "el ect such financial institution as it
deens appropriate to serve as the custodian with respect to the
Trust. . . ." The docunent further provided that the plan
adm ni strator could "renove the Custodian at any tine upon sixty

(60) days notice in witing to the Custodian . . ." and that the

10



custodian could resign with like notice to the plan

adm nistrator. In the agreenents where First Union was

desi gnated the custodi an, renoval of the custodian required the
client to designate a replacenent custodian. |In the agreenents
where no designati on was nade, the docunent provided that the
pl an admi ni strator woul d designate the repl acenent custodi an.

25. Once the docunents were executed and returned to MBI
MBI directly invoiced clients for paynent of funds, and clients
paid such funds directly to MBI. There is no evidence that
Respondent was involved in handling funds transferred fromthe
client to MBI. There is no evidence that Respondent received
any information related to any trust accounts that nmay or may
not have been established under the agreenent between the
client, a trust custodian, and MBI. There is no evidence that
Respondent received cancel |l ed checks or copies of account
st at enent s.

26. There is no credible evidence that custodial accounts
were established by MBI or that contributions submtted to MBI
by enpl oyers were deposited into custodial accounts. Sone
checks frommultiple enployers appear to have been deposited
into a single account at First Union. Some checks were
deposited into the PNC Bank. There is no credible evidence as

to the distribution of the deposited funds.
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27. Although under the terns of the trust agreenent not
all clients were required to approve substitute custodi ans,
there is no evidence that any client required to approve a
substitute custodi an was ever asked to do so. There is no
evidence that the plan adm nistrator conplied with the trust
docunent | anguage related to renoval of the custodian.

28. At sone point in 2002, questions arose about the
source of funds available to pay clains in excess of enployer
contributions. The information initially provided to clients by
Respondent was that stop-loss insurance was in place to cover
such clainms. However, according to a letter on MBI |etterhead
dated February 25, 2002, to Thonas E. Mestnaker and Associ ates,
"MBI is responsible for any amobunts due under adjudicated clains
in excess of the contribution amount of its client, assum ng
that all paynents, obligations and bills submtted to the client
are tinely paid, and the Plan is in good standing with MBI."

The letter further states, "MBI is responsible for any excess,
subject to the ternms and conditions of the initial Directive
together with the Plan Trust Agreenent, as applicable.”

29. There were apparently concerns regardi ng the soundness
of MBI and their ability to handle |osses. |In March of 2002,
informati on avail abl e to Respondent indicated that the stop-Ioss

coverage MBI had supposedly obtained woul d not be renewed.
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Respondent began to prepare to nove his MBI clients to other
benefit plans.

30. A letter to Respondent dated April 11, 2002, on MBI
| etterhead and purportedly fromthe Controller of MBI states in
part as foll ows:

Meridian Benefit Inc. has acted as an

adm ni strator for ERI SA-based health pl ans
that it has devel oped for years. Meridian
Benefit Inc. has credibly sufficient
contributions and reserves necessary to pay
clainms for these plans. Mreover, the
finances of Meridian Benefit Inc. have been
and continue to be sound.

Since Meridian Benefit Inc. is a privately
hel d conpany, we cannot share our detail ed
financial data, however through managenent
and underwriting Meridian Benefit Inc. has
been able to control clains and group

| osses.

31. MBI then advised Respondent and others that the stop-
| oss insurance was in place via a statenent dated June 19, 2002,
i ndi cating that "reinsurance" was being provided by Anerican
National Life Insurance Conpany effective July 1, 2002.

32. As MBI or affiliated entities issued statenents
regardi ng the soundness of the MBI plan and the availability of
stop-1oss coverage, Respondent made the information, including
the aforenentioned letters, available to clients.

33. The parties have stipulated that American Nationa

Life Insurance Conpany did not provide "reinsurance" or

13



stop-loss insurance relative to any health and wel fare benefit
plan with MBI as plan admnistrator.

34. There is no credible evidence that any stop-loss
i nsurance was actually ever obtained by MBI on behal f of
enpl oyers.

35. In early 2003, MBI inforned enployers that the
enpl oyers woul d be responsi ble for paynent of clains in excess
of contributions. By letter dated February 19, 2003, MBI issued
a letter to clients which indicated that if a client's clains
exceeded contributions, MBI would "advance funds" agai nst the
enpl oyer's account and then woul d "approach the enpl oyer for
repaynent of the deficit.”" The letter further provided that if
MBI and the enpl oyer "cannot successfully negotiate repaynent
for the advance, MBI will unfortunately, be forced to stop
paynment on any existing or future clains."

36. The February 19 letter clearly contradicted earlier
affirmations that stop-loss insurance was in place to cover
clains in excess of contributions.

37. The evidence fails to establish from where funds
"advanced" by MBI woul d have cone. Respondent testified that he
did not know the source of the funds.

38. The evidence establishes that Respondent nade no
i ndependent effort to review MBI or the MBI plan being offered

to clients, to determ ne whether or not stop-loss insurance was
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actually in place by contacting the insurer identified by MBI as
the stop-loss insurer, or to determ ne whether client funds were
bei ng deposited i nto custodi al accounts.

39. By letters dated February 20, 2003 (the day after
notifying enployers that they would be required to rei nburse MBI
for funds "advanced"), MBI advised enployers of account deficits
and directed the enployers to pay the deficits.

40. On or about May 15, 2003, MBI filed for Chapter 7
bankruptcy in the United States District Court in New Jersey.

41. MBI had an agreenment with Heal thcare Sarasota, a | ocal
enpl oyer organi zation with an existing network of healthcare
providers (a preferred provider organi zation or "PPO'), to
permt MBI plan participants to utilize the Healthcare Sarasota
provi der networKk.

42. (Cdient benefit clains were handl ed between the PPO and
MBI. On occasion, representatives of HRH of Sout hwest Fl orida,
Inc., including Petitioner, becane involved in resolving claim
i ssues at the request of clients, but Petitioner had no direct
i nvol venent in paying clains.

43. Prior to and by the tinme MBI filed for bankruptcy,

t here were nunerous unpaid health benefits clains incurred by
enpl oyees of the enployers who becane involved with the MBI plan
t hrough Respondent. Sone enpl oyers have paid the clains and are

seeking restitution fromvarious parties. Qher clains remain
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unpai d. Although the evidence fails to clearly establish the
anount of the remaining unpaid clains, it is clear that at the
time of the hearing, thousands of dollars in health benefit
clainms remain unpaid by any responsi ble party. Sone enpl oyees
of businesses that participated in the MBI plan have had unpaid
clainms forwarded by health providers to debt collection

agenci es.

44. Petitioner has dissemnated information to the public
and to |icensed agents about potential difficulties that may
result fromparticipating in health benefit plans that are not
subject to state regulation. There is no evidence that |icensed
agents are required to read the information di ssem nated by
Petitioner, and there is no evidence that Respondent did so.

Chil d Devel opnent Cent er

45. In md-2001, Respondent nmet with a representative of
the Child Devel opnent Center (CDC) to present various options
for health benefit coverage for CDC enpl oyees. CDC chose to
provi de health benefits through the MBI plan.

46. A CDC representative executed the docunent titled
"Dl RECTI VE TO ESTABLI SH A HEALTH & WELFARE BENEFI T PLAN UNDER
ERI SA." The docunment was dated June 21, 2001, with an effective
date of July 1, 2001, and signed by Respondent, identified as

the "Benefit Consultant.™
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47. A CDC representative executed the docunent titled
"WELFARE BENEFI T PLAN TRUST." The docunent provi ded an
effective date of July 1, 2001, but was executed on
Septenber 19, 2001. The docunent stated that the trust
custodi an woul d be First Union. Nothing on the docunent
indicated that First Union had agreed to be the custodian.

48. Included with the information provi ded by Respondent
to CDC was the letter dated February 25, 2002, from MBI to
Thomas Mest meker and Associ ates stating that MBI was responsible
for amounts due under adjudicated clainms in excess of the
enpl oyer's contribution.

49. By July 2002, there were no apparent problenms with
coverage or clains paid, and CDC renewed its participation in
t he MBI pl an.

50. By January 2003, problens with CDC clains paynents
were occurring and CDC representatives requested from Respondent
an accounting of clains paid. The accounting was not
i medi ately made avail abl e, al though at sone subsequent and
unidentified time CDC received the information.

51. In March 2003, an enpl oyee of CDC | ocated infornmation
on the internet indicating that the States of Col orado and North
Carolina had issued "cease and desist" orders against MBI. The

CDC representative forwarded the information to "Tyla Heat herly"
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an enpl oyee at HRH of Sout hwest Florida, Inc., and asked that it
be provided to Respondent.

52. Respondent thereafter advised the CDC representative
that the problens in other states were related to the type of
pl ans that were being offered in those states, and that the CDC
pl an was an ERI SA-qualified SET.

53. By letter fromMI to CDC dated May 5, 2003, MBI
advi sed CDC that MBI was "experiencing severe financial problens
and is in the process of w nding-down its business.” The letter
advi sed CDC to "make i mredi ate arrangenents” to obtain either a
different third party admnistrator or to obtain other health
benefit coverage.

54. Begi nning June 20, 2001, CDC paid funds by check to
MBI pursuant to the invoices that MBI delivered directly to CDC
Al t hough the CDC checks to MBI were deposited, the evidence
fails to establish that the CDC funds were deposited into a
custodial trust account for the benefit of CDC

Fam |y Counseling Center of Sarasota, |nc.

55. At sone point in 2001, Respondent met with a
representative of the Fam |y Counseling Center of Sarasota, Inc.
(FCCS), to present various options for health benefit coverage
for FCCS enpl oyees. FCCS chose to provide health benefits

t hrough the MBI plan.
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56. An FCCS representative executed the docunent titled
"Dl RECTI VE TO ESTABLI SH A HEALTH & WELFARE BENEFI T PLAN UNDER
ERI SA" dated Cctober 31, 2001, and signed by Respondent, as the
"Benefit Consultant."”

57. By his signature, an FCCS representative acknow edged
recei pt of the "HEALTH AND WELFARE PLAN SUMVARY" docunent
indicating an effective date of Decenber 1, 2001, which was al so
si gned by Respondent.

58. An FCCS representative executed the docunent titled
"WELFARE BENEFI T PLAN TRUST." The docunent has an effective
date of Decenmber 1, 2001, but the date of execution was
January 3, 2002. The docunent stated that the trust custodi an
woul d be First Union. Nothing on the docunent indicated that
First Union had agreed to be the custodi an.

59. Included with the information provided by Respondent
to FCCS was the letter dated February 25, 2002, from MBI to
Thomas Mest maker and Associ ates stating that MBI was responsible
for amounts due under adjudicated clainms in excess of the
enpl oyer's contribution. Respondent provided to FCCS the MBI
letter to Respondent dated April 11, 2002, advising that MBI had
sufficient contributions and reserves necessary to pay clains
and was in sound condition. Respondent provided to FCCS the

docunment on MBI |etterhead dated June 19, 2002, stating that

19



American National Life |Insurance Conpany was providing
"reinsurance.”

60. Towards the end of the first year of the MBI plan,
FCCS | earned that renewal of the MBI plan would involve a
substantial cost increase. FCCS initially intended to change
benefit plans due to the cost increase, but Respondent
apparently negotiated with MBI to reduce the price increase to
40 percent over the initial year cost. FCCS renewed the MBI
pl an because even with the rate increase the MBI plan was stil
| ess expensive than other avail able benefit plans.

61. FCCS received the MBI letter dated February 19, 2003,
stating that if a client's clains exceeded contributions, MBI
woul d "advance funds" against the client's account and then
woul d "approach the enpl oyer for repaynent of the deficit.” The
evidence fails to establish whether the letter was provided to
FCCS by Respondent or by MBI.

62. By letter from MBI to FCCS dated February 20, 2003,
MBI advised FCCS that the client needed to submit "a one-tine
paynent of $163,670.75 to bring your account into a positive
position or an increase in your contribution of 200% effective
5/1/2003. "

63. The letters of February 19 and 20, 2003, contradicted

t he assurances by Respondent to FCCS that stop-1|oss coverage was
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in place to address clains in excess of enployer contributions.
FCCS cont act ed Respondent to advise himof the situation.

64. By letter fromFCCS to the chief executive officer of
HRH of Sout hwest Florida, Inc., dated April 25, 2003, FCCS
advi sed that MBI was not paying clainms and that sone of the
staff were having accounts turned over to collection agencies
for non-paynent.

65. By letter fromMI to FCCS dated May 5, 2003, MBI
advi sed FCCS that MBI was "experiencing severe financial
problens and is in the process of w nding-down its business.”
The letter advised FCCS to "make i nmedi ate arrangenents” to
obtain either a different third party adm nistrator or to obtain
ot her heal th benefit coverage.

66. FCCS paid funds by check to MBI pursuant to the
i nvoi ces that MBI delivered directly to FCCS. Although the FCCS
checks to MBI were deposited, the evidence fails to establish
that the FCCS funds were deposited into a custodial account for
t he benefit of FCCS.

Sarasota Land Services

67. In the beginning of 2002, Respondent net with a
representative of Sarasota Land Services (SLS) to present
various options for health benefit coverage for SLS enpl oyees.

SLS chose to provide health benefits though the MBI plan

21



68. An SLS representative executed the docunent titled
"Dl RECTI VE TO ESTABLI SH A HEALTH & WELFARE BENEFI T PLAN UNDER
ERI SA." The docunent was executed on February 11, 2002, with an
effective date of March 1, 2002, and was signed by Respondent,
as the "Benefit Consultant."

69. By her signature, the SLS representati ve acknow edged
recei pt of the "HEALTH AND WELFARE PLAN SUMVARY" docunent
i ndi cating an effective date of March 1, 2002, which was al so
si gned by Respondent.

70. An SLS representative executed the docunent titled
"WELFARE BENEFI T PLAN TRUST." The docunent indicates the
agreenent was executed on February 11, 2002, and was effective
as of March 1, 2002, but the SLS representative's signature was
dat ed Septenber 10, 2002. The docunent did not identify the
name of the trust custodian, but provided that MBI could "el ect
such financial institution as it deens appropriate to serve as
the custodian with respect to the Trust. . . ."

71. SLS received the disclosure docunent from"H | b, Roga
and Ham | ton of Sarasota" titled "DI SCLOSURE AND ACKNOW.EDGEMENT
REGARDI NG THE SARASOTA LAND SERVI CES BENEFI T PLAN' dated
March 1, 2002. The SLS representative's signature on the
di sclosure formis dated Septenber 10, 2002.

72. By letter fromMl to SLS dated February 20, 2003, MBI

advi sed SLS that the clains history required an increase in
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SLS s contribution of 100 percent effective March 1, 2003. Upon
receipt of the letter, the SLS representative contacted
Respondent and di scussed the situation. The discussion included
references to the stop-1oss insurance coverage that the SLS
representative expected to cover clains in excess of
contri butions.

73. SLS did not renew its participation in the Ml plan.

74. Begi nning February 12, 2002, SLS paid funds by check
to MBI pursuant to the invoices that MBI delivered directly to
SLS. Although the SLS checks to MBI were deposited, the
evidence fails to establish that the SLS funds were deposited
into a custodial account for the benefit of SLS.

75. SLS also paid an admnistrative fee directly to HRH of
Sout hwest Florida, Inc. The evidence does not establish what,
if any, of the adm nistrative fee was paid to Respondent.

Center For Sight

76. In the fall of 2001, the Center For Sight (CFS)
entered into an agreenent with MBI to obtain health benefit
services for CFS enployees. CFS was already participating in
the MBI plan in March 2002, at the tinme the CFS representative
who testified at the hearing becane enpl oyed at CFS.

77. A CFS representative executed on July 17, 2001, the
docunent titled "D RECTI VE TO ESTABLI SH A HEALTH & WELFARE

BENEFI T PLAN UNDER ERI SA." The docunent indicated an effective
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date of August 1, 2001, and was signed by Respondent, as the
"Benefit Consultant."”

78. By their signatures, CFS representatives acknow edged
recei pt of the "HEALTH AND WELFARE PLAN SUMVARY" docunent
indicating an effective date of August 1, 2001.

79. CFS representatives executed the docunent titled
"WELFARE BENEFI T PLAN TRUST" with an effective date of August 1,
2001, although the docunent was executed on Septenber 1, 2001
The docunent indicated that the trust custodi an would be First
Union. Nothing on the docunent indicated that First Union had
agreed to be the custodi an.

80. The CFS representative who testified at the hearing
was the chief operating officer for CFS. He reviewed the MBI
pl an upon begi nning his enploynent. He testified that clains
paynent probl ens began "instantaneously," but stated that
Respondent was hel pful in getting clains processed and paid. He
testified that he had no problens with Respondent.

81. The CFS representative had concerns about the
provi sion of stop-loss insurance and asked Respondent to obtain
a copy of a policy, but the policy was never provided to CFS.
However, prior to renewal in July 2002, Respondent provided to
CFS the MBI docunent dated June 19, 2002, stating that Anerican

Nat i onal Life Insurance Conpany was providing "reinsurance."”
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82. At the end of the first year, Respondent presented
various health benefit options to CFS, but despite the clains
paynment problens, CFS renewed the MBI plan in July 2002 because
the MBI plan was substantially | ess expensive than other benefit
pl ans.

83. At sone subsequent tine, Sarasota Menorial Hospital
and ot her | ocal providers began to refuse services to CFS
enpl oyees covered under the MBI plan, apparently because cl ains
wer e not being paid.

84. CFS received the MBI letter dated February 19, 2003,
stating that if a client's clains exceeded contributions, MBI
woul d "advance funds" against the client's account and then
woul d "approach the enployer for repaynent of the deficit.”

85. By letter fromMI to CFS dated February 20, 2003, MBI
advi sed FCCS that the client needed to submt "a one-tine
paynment of $5,471.66 to bring your account into a positive
position or an increase in your contribution of 15% effective
4/ 1/ 2003. "

86. By letter dated April 18, 2003, to MBI and copied to
Respondent, CFS set forth a list of concerns related to clains
whi ch were unpaid or had been denied and to "high adm nistrative

cost" and asked that there be a resolution to the problens.
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87. Eventually CFS paid approxi mately $300, 000 i n pendi ng
enpl oyee cl ains using CFS funds and sought health benefits from
anot her source.

88. Beginning July 19, 2001, CFS paid funds by check to
MBI pursuant to the invoices that MBI delivered directly to CFS.
Al t hough CFS checks to MBI were deposited, the evidence fails to
establish that the CFS funds were deposited into a custodi al
account for the benefit of CFS.

M chael's Gournet G oup

89. Prior to 2002, Respondent had an existing relationship
with Mchael's Gournmet Group (M35 and had previously assisted
M3G i n obtaining health benefits from various sources. |In March
of 2002, Respondent net with a representative of MSGto present
various options for health benefit coverage for M3G enpl oyees.
M3G chose to provide health benefits through the MBI plan.

90. As he did in presenting avail able health benefit
options to clients, Respondent infornmed M3G that the MBI plan
was a partially self-funded plan and that stop-loss insurance
woul d cover clains in excess of the M3G contributions.

91. An MSG representative executed the docunent titled
"Dl RECTI VE TO ESTABLI SH A HEALTH & WELFARE BENEFI T PLAN UNDER

ERI SA." The docunent was executed on February 27, 2002, with an
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effective date of March 1, 2002, and was signed by Respondent,
as the "Benefit Consultant.”

92. Although the evidence includes a "HEALTH AND WELFARE
PLAN SUVMMARY" docunent applicable to M3G and indicating an
effective date of March 1, 2002, there are no signatures on the
docunent .

93. An MGG representative executed the docunent titled
"WELFARE BENEFI T PLAN TRUST" with an effective date of March 1,
2002, al though the docunment was executed July 24, 2002. The
docunent did not identify the name of the trust custodian, but
provi ded that MBI may "el ect such financial institution as it
deens appropriate to serve as the custodian with respect to the
Trust. !

94. MG received a docunent from"Hi |b, Rogal and Ham | ton
of Sarasota" titled "DI SCLOSURE AND ACKNOW.EDGEMENT REGARDI NG
THE SARASOTA LAND SERVI CES BENEFI T PLAN' dated March 15, 2002.
The M3G representative's signature on the disclosure formis
dated July 24, 2002.

95. MGG received the MBI letter dated February 19, 2003,
which stated that if a client's clains exceeded contributions,
MBI woul d "advance funds" against the client's account and then

woul d "approach the enployer for repaynent of the deficit."
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96. By letter fromMI to MSG dated February 20, 2003, MBI
advised MG that the clains history required an increase in
M3G s contribution of 300 percent effective March 1, 2003.

97. Subsequent to receipt of the two letters, MG
di scontinued its participation in the MBI plan.

98. Begi nning February 27, 2002, MG paid funds by check
to MBI pursuant to the invoices that MBI delivered directly to
MG Al though MGG s checks to MBI were deposited, the evidence
fails to establish that MSG s funds were deposited into a
custodi al account for the benefit of MG

99. MSG al so paid an adm nistrative fee directly to HRH of
Sout hwest Florida, Inc. The evidence does not establish what,
if any, of the adm nistrative fee was paid to Respondent.

Cheddar's Casual Cafe

100. In Septenber 2001, Respondent nmet with a
representative of a restaurant chain known as Cheddar's Casua
Caf e (Cheddar's). Respondent presented various options for
health benefits to Cheddar's, and the Cheddar's representative
chose to provide health benefits through the MBI plan.

101. A Cheddar's representative executed the docunent
titled "D RECTIVE TO ESTABLI SH A HEALTH & WELFARE BENEFI T PLAN
UNDER ERI SA" dat ed Decenber 18, 2001, and signed by Respondent,

as the "Benefit Consultant."
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102. By his signature, the Cheddar's representative
acknow edged recei pt of the "HEALTH AND WELFARE PLAN SUMVARY"
docunent indicating an effective date of January 1, 2002.

103. By his signature, the Cheddar's representative on
January 14, 2002, executed the docunment titled "WELFARE BENEFI T
PLAN TRUST" with an effective date of January 1, 2002. The
docunent indicated that the trust custodi an would be First
Union. Nothing on the docunent indicated that First Union had
agreed to be the custodi an.

104. Beginning February 5, 2002, Cheddar's paid funds by
check to MBI pursuant to the invoices that MBI delivered
directly to Cheddar's. Although Cheddar's checks to MBI were
deposited, the evidence fails to establish that Cheddar's funds
were deposited into a custodial account for the benefit of
Cheddar' s.

105. Cheddar's also paid an adm nistrative fee directly to
HRH of Sout hwest Florida, Inc. The evidence does not establish
what, if any, of the adnmnistrative fee was paid to Respondent.

106. Cheddar's representative inquired as to the stability
of MBI and was advi sed by Respondent that MBI was stable. The
Cheddar's representative relied on Respondent's representation
when the Cheddar's health benefit plan cane up for renewal
towards the end of 2002. Although Respondent presented health

benefit plans from several conpanies, Cheddar's renewed the MBI
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pl an, even though sonme enpl oyees had experienced |ate clains
payments.

107. By claimdenial dated February 28, 2003, MBI denied
the hospital claimfor a Cheddar's enpl oyee because the cl aim
was over 120 days old, but there is no evidence that Respondent
was advi sed of the denied claim

108. By letter dated April 29, 2003, to MBI, Cheddar's
cancel |l ed coverage as of April 1, 2003. The letter states that
"there are a substantial nunber of unpaid clains from cal endar
years 2002 and 2003" and asserts that MBI has been unresponsive
to conpl aints about the probl ens.

109. A copy of the April 29, 2003, letter was sent to
Respondent with a cover letter expressing dissatisfaction with
the MBI plan, with the MBI operation, and with Respondent's
representation of MBI.

CONCLUSI ONS OF LAW

110. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and subject matter of this
proceeding. 8§ 120.569 and 120.57(1), Fla. Stat. (2003).1!

111. The Division has jurisdiction over the determ nation
of whether the MBI plan net the requirenents for ERI SA

qualification. The Board of Trustees of Diversified Industrial

Group v. Tom Gal | agher, Case No. CV 91-0641SVWEx), U. S

District Court, Central District of California, April 22, 1991.
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112. Petitioner has the burden of establishing the
al | egations of the Adm nistrative Conplaint by clear and

convi ncing evidence. Ferris v. Turlington, 510 So. 2d 292 (Fl a.

1987). Departnent of Banking and Finance v. Osbhorne Stern and

Conpany, 670 So. 2d 932, 935 (Fla. 1996). dear and convincing
evidence is that which is credible, precise, explicit, and

| acki ng confusion as to the facts in issue. The evidence nust
be of such weight that it produces in the mnd of the trier of
fact the firmbelief of conviction, wthout hesitancy, as to the

truth of the allegations. Slonmowitz v. Wl ker, 429 So. 2d 797,

800 (Fla. 4th DCA 1983).
113. Section 624.02, Florida Statutes, provides as follows:
"I nsurance" defined.--"Insurance" is a
contract whereby one undertakes to indemify
anot her or pay or allow a specified anmunt
or a determ nabl e benefit upon determ nabl e
conti ngenci es.
114. Section 624.03, Florida Statutes, provides as follows:
"Insurer"” defined.--"Insurer" includes every
person engaged as indemitor, surety, or
contractor in the business of entering into
contracts of insurance or of annuity.
115. The plan of health benefits offered by Respondent to
the clients referenced herein neets the definition of insurance.
The evi dence in this case establishes that the insurance benefits

were provided to enployees of clients participating in the MBI

pl an, and that MBI, responsible for paynent of benefit clains,
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was acting as an insurer. Ml was not authorized to transact

i nsurance business in the State of Florida.

116.

Respondent asserts that the MBI health benefit plan is

exenpt from state regul ati on because the docunents executed by

the enpl oyers created ERI SA-qualified SET health benefit plans.

117.

Respondent has the burden of establishing t

hat the MBI

health benefit plan nmet ERISA requirenents and that state

regul ation of the plan is preenpted.

Depart nent of Fi nanci al

Services v. Cifford Eugene Kiefer, DOAH Case No. 03-2041PL,

Recommended Order entered Apri

April

28,

118.

2004, stating at page 36 as follows:

Any intent by Respondent to rely upon the
doctrine of preenption, in the assertion
that the health plans purchased by
Respondent’'s custoners from TRG were ERI SA
plans, is a form of defense and the burden
to prove facts necessary to establish that
def ense resides with Respondent. The proof
necessary concerns questions of fact when
exam ni ng whet her the subject plan is "an
enpl oyee wel fare benefit plan" sponsored by
a single enployer or union, recognized under
ERI SA and preenpted from state regul ation.
See Metropolitan Life |Insurance Co. V.
Taylor, 481 U S. 58, 107 S. . 1542, 95

L. Ed. 2d 55 (1987); and Kanne v. Connecti cut

Ceneral Life Ins. Co., 867 F.2d 489 (9th
Cir. 1988), cert. denied 492 U S. 906, 109
S. . 3216, 106 L.Ed. 2d 566 (1989). See
al so Balino v. Departnent of Health and
Rehabilitative Services, 348 So. 2d 349
(Fla. 1st DCA 1977).

Respondent has failed to neet the burden.

2, 2004, Final Oder issued

There is no

apparent disagreenent that a validly created SET providing health
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benefits to enpl oyees of a single enployer, and funded solely
fromthe contributions fromsaid enpl oyees and enpl oyer, could
constitute a legitimate ERI SA pl an.

119. Al though the MBI docunents provided by Respondent to
his clients stated that the plan was an ERI SA-qualified SET, the
evidence fails to establish that the operation of the MBI plan
conplied with the framework set forth in the docunents. An
enpl oyer's decision to extend benefits does not constitute, in
and of itself, the establishnment of an ERI SA plan. Wlls v.

Ceneral Mdtors Corp., 881 F.2d 166 (5th Cr. 1989), cert.

denied, 495 U.S. 923 (1990). The existence of an ERISA plan is
a question of fact, to be answered in the light of all the
surroundi ng circunstances fromthe point of view of a reasonable

person. Kanne v. Connecticut General Life Ins. Co., 867 F.2d

489 (9th Cir. 1988); Credit Managers Ass'n v. Kennesaw Life &

Accident Ins. Co., 809 F.2d 617 (9th Cr. 1987); Donovan V.

Dillingham 688 F.2d 1367 (11th Cr. 1982).

120. MBI's docunents and Respondent's representations to
his clients provided that an enployer's contributions would be
pl aced into custodial trust accounts used to fund the paynent of
clains and that stop-loss insurance would be utilized to cover
clains in excess of contributions. The MBI plan was clearly not
operated in accordance with the docunents provided to enpl oyers

by Respondent. 1In reality, enployer contributions were not
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segregated into trust accounts, clains were paid from comr ngl ed
funds contri buted by various enployers, and MBIl obtai ned no stop-
| oss insurance and was responsi ble for paying the clains.

121. There is no credible evidence that MBI created
separate custodial trust accounts on behalf of the individua
enpl oyers or that enployer funds were properly deposited into
such accounts. Federal |law requires that the enpl oyer
contributions to an ERI SA-qualified health benefit plan nust be
held in trust. See 29 U S.C. § 1103(a).

122. The evidence establishes that enployers often remtted
contributions to MBI, and benefit plans becanme effective, before
enpl oyers executed trust docunments. Common sense woul d suggest
that prior to the execution of the trust agreenment docunments, MBI
woul d have had no authorization fromclients to establish trust
accounts. At |east sonme of the contributions fromvarious
enpl oyers were deposited into a common account at First Union,
and there is no credible evidence that any individual trust
accounts existed fromwhich to pay cl ai ns.

123. As early as February of 2002, MBI's managi ng gener al
agent acknow edged that MBI was "responsible for any anounts due
under adjudicated clainms in excess of the contribution anount”
assunmng a client was current in nmaking its contri bution.

Al t hough MBI coul d have obtai ned stop-1oss insurance to cover
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clainms in excess of contributions, there is no evidence that it
did so.

124. The evi dence suggests that the comm ngling of funds
continued after clients executed trust docunents. 1In the letter
of February 19, 2003, MBI advised enployers that M3l woul d
advance funds to cover clains in excess of contributions.
Assum ng an enpl oyer had insufficient funds in a segregated SET
account to pay excess clainms, and absent any information rel ated
to MBI's assets, it is reasonable to presune that the funds MBI
proposed to advance in the letter would have cone from pool ed
f unds.

125. Because the evidence fails to establish that the MBI
pl an nmet applicable ERISA requirenents, it is unnecessary to
determ ne whether, as asserted by Respondent, federal |aw would
have preenpted state-regulation of the MBI plan in Florida.

126. The Second Anmended Admi nistrative Conplaint alleges
t hat Respondent has vi ol ated Subsections 626.611(8), 626.621(2)
and (6), and 626.901(1), Florida Statutes.

127. Subsection 626.611(8), Florida Statutes, provides as
fol | ows:

Grounds for conpul sory refusal, suspension
or revocation of agent's, title agency's,

adj uster's, custonmer representative's,
service representative's, or managi ng
general agent's |icense or appointnent.--The

departnment or office shall deny an
application for, suspend, revoke, or refuse
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to renew or continue the |icense or

appoi ntment of any applicant, agent, title
agency, adjuster, custonmer representative,
service representative, or managi ng genera
agent, and it shall suspend or revoke the
eligibility to hold a |icense or appoint nment
of any such person, if it finds that as to
the applicant, l|icensee, or appointee any
one or nore of the follow ng applicable
grounds exi st:

* * *

(8) Denonstrated | ack of reasonably
adequat e know edge and techni cal conpetence
to engage in the transacti ons authorized by
the |icense or appointnent.

128. The evi dence establishes that Respondent has viol at ed
Subsection 626.611(8), Florida Statutes. The MBI plan was
clearly not operated in accordance with the plan docunents. As
stated earlier, trust agreenments were often not executed until
after enpl oyers were already meking contributions to MBI. No
trust accounts could have existed prior to execution of the trust
agreenents, and there is no credi bl e evidence that any trust
accounts were created and funded. Respondent delivered plan
docunents to enpl oyers and signed sone of them It is reasonable
to assunme that Respondent read and understood the docunents he
presented to his clients. In representing the MBI plan to his
clients, Respondent denonstrated a |ack of reasonably adequate
know edge and techni cal conpetence to engage in the transactions
at issue in this case.

129. Subsections 626.621(2) and (6), Florida Statutes,

provi de as foll ows:
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Grounds for discretionary refusal,
suspensi on, or revocation of agent's,
adjuster's, custonmer representative's,
service representative's, or nmanagi ng
general agent's license or appointnent.--The
departnent or office may, in its discretion,
deny an application for, suspend, revoke, or
refuse to renew or continue the |license or
appoi nt nent of any applicant, agent,
adj uster, custoner representative, service
representative, or nmanagi ng general agent,
and it may suspend or revoke the eligibility
to hold a |icense or appointnent of any such
person, if it finds that as to the
applicant, licensee, or appoi ntee any one or
nore of the follow ng applicabl e grounds
exi st under circunstances for which such
deni al , suspension, revocation, or refusa
is not mandatory under s. 626.621:

* * *
(2) Violation of any provision of this code
or of any other |aw applicable to the
busi ness of insurance in the course of
deal i ng under the |license or appointnent.

* * *
(6) In the conduct of business under the
Iicense or appointnment, engaging in unfair
met hods of conpetition or in unfair or
deceptive acts or practices, as prohibited
under part | X of this chapter, or having
ot herwi se shown hinself or herself to be a
source of injury or loss to the public or
detrimental to the public interest.

130. Oher than as specifically addressed herein, there are
no violations of the insurance code or other applicable |aw,
accordingly, there is no violation of Subsection 626.621(2),

Fl ori da Stat utes.

131. The evi dence establishes that Respondent has viol at ed

Subsection 626.621(6), Florida Statutes, as "a source of injury

or loss to the public or detrinental to the public interest.”
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132. A substantial anount of unpaid health benefit clains
remai ned at the tine of the hearing. Such clains were to have
been paid by enpl oyer contributions deposited into trust
accounts on behalf of enployees. There is no credible evidence
that such accounts were created. Stop-loss insurance was to
have been available to cover clainms in excess of contributions.
There is no credible evidence that MBI ever obtained such stop-
| oss i nsurance.

133. There is no evidence that Respondent nade any attenpts
to verify the existence of trust accounts. There is no credible
evi dence that Respondent nmade any attenpts beyond tel ephone calls
to MBI to verify the existence of stop-loss insurance on behal f
of his clients. Respondent nmade no serious effort to obtain any
information related to the operation of the MBI plan beyond the
materials provided to himby MBI.

134. Subsection 626.901(1), Florida Statutes, provides as
fol | ows:

626. 901 Representing or aiding unauthorized
i nsurer prohibited.--

(1) No person shall, fromoffices or by
personnel or facilities located in this
state, or in any other state or country,
directly or indirectly act as agent for, or
ot herwi se represent or aid on behal f of

anot her, any insurer not then authorized to
transact such insurance in this state in:
(a) The solicitation, negotiation,

procurenent, or effectuation of insurance or
annuity contracts, or renewal s thereof;
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(b) The dissem nation of information as to
coverage or rates;

(c) The forwarding of applications;

(d) The delivery of policies or contracts;
(e) The inspection of risks;

(f) The fixing of rates;

(g) The investigation or adjustnment of
clains or |osses; or

(h) The collection or forwarding of

prem uns;

or in any other manner represent or assi st
such an insurer in the transaction of

i nsurance with respect to subjects of

i nsurance resident, |ocated, or to be
performed in this state.

135. MBI had no authorization to transact insurance in the
State of Florida. By representing the MBI plan to clients in
Fl ori da, Respondent acted in violation of Subsection 626.901(1),
Fl ori da Statutes.

136. Respondent asserts that Subsection 626.901(1), Florida
Statutes, requires Petitioner to establish that the offending
agent had or shoul d have had know edge that the unauthorized
entity was acting inproperly. Respondent asserts that according
to docunentation and representations by MBIl as to the product
bei ng marketed, the MBI plan was an ERI SA-qualified SET
pre-enpted fromregulation by Petitioner. Respondent testified
that he had no know edge of any problens with MBI's operation and

had no reason to believe that the representati ons were incorrect

or untrue.
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137. Subsection 626.901(1), Florida Statutes, does not
requi re evidence of an offender's knowl edge. Had the Legislature
intended to inpose such a limtation on prosecution of a |licensee
representing an unauthorized insurer, it could have done so. The
Legi slature did as nuch in Subsection 626.901(2), Florida
Statutes, which provides civil liability for an agent who "knew
or reasonably should have known" that an insurance contract was
pl aced with an unauthorized insurer. Subsection 626.901(1),
Florida Statutes, contains an unqualified prohibition against
representing an unauthorized insurer. MBI was an unauthorized
insurer. Respondent has failed to establish that the MBI plan
was exenpt fromregul ation by Petitioner.

138. Florida Adm nistrative Code Chapter 69B-231 sets forth
penalty guidelines relevant to the statutory violations all eged
in the Second Arended Admi nistrative Conplaint. Florida
Adm ni strative Code Rule 69B-231.080 provides a penalty of a
si x-nonth suspension for a violation of Subsection 626.611(8),
Florida Statutes. Florida Adm nistrative Code Rul e 69B-231. 090
provides a penalty of a six-nonth suspension for a violation of
Subsection 626.621(6), Florida Statutes. Florida Admnistrative
Code Rul e 69B-231.110 provides a penalty of a six-nmonth
suspension for a violation of Subsection 626.901(1), Florida

St at ut es.
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139. Florida Administrative Code Rule 69B-231. 040 provides
as follows:

69B- 231. 040 Cal cul ati ng Penal ty.

(1) Penalty Per Count.

(a) The Department is authorized to find
that multiple grounds exist under Sections
626. 611 and 626.621, F.S., for disciplinary
action against the |icensee based upon a
single count in an adm nistrative conpl aint
based upon a single act of msconduct by a
i censee. However, for the purpose of this
rul e chapter, only the violation specifying
t he hi ghest stated penalty will be
considered for that count. The highest
stated penalty thus established for each
count is referred to as the "penalty per
count . ™"

(b) The requirenent for a single highest
stated penalty for each count in an

adm ni strative conplaint shall be applicable
regardl ess of the nunber or nature of the

vi ol ations established in a single count of
an adm nistrative conpl aint.

(2) Total Penalty. Each penalty per count
shal | be added together and the sum shall be
referred to as the "total penalty."”

(3) Final Penalty. The final penalty which
wi |l be inposed against a |licensee under
these rules shall be the total penalty, as
adjusted to take into consideration any
aggravating or mtigating factors, provided
however the Departnent shall convert the
total penalty to an adm nistrative fine and
probation in the absence of a violation of
Section 626.611, F.S., if warranted upon the
Departnent's consideration of the factors
set forth in rule subsection 69B-231.160(1),
F. A C

140. The maxi mum penalty per count in this case related to
t he charged violations of Sections 626.611 and 626. 621, Florida

Statutes, is a six-nonth suspension. The penalty for a violation
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of Section 626.901, Florida Statutes, is an additional six-nonth
suspensi on. The conbi ned suspension period is 12 nonths per
count. There are six counts to the Adm nistrative Conpl ai nt.
The total penalty is a suspension period of 78 nonths.

141. Determnation of the final penalty requires
consi deration of the total penalty as well as any aggravating or
mtigating factors. Florida Adm nistrative Code Rul e 69B-231. 160
provides in part as follows:

69B- 231. 160 Aggravating/Mtigating Factors.
The Departnent shall consider the foll ow ng
aggravating and mtigating factors and apply
themto the total penalty in reaching the
final penalty assessed against a |licensee
under this rule chapter. After

consi deration and application of these
factors, the Departnent shall, if warranted
by the Departnent's consideration of the
factors, either decrease or increase the
penalty to any penalty authorized by | aw.
(1) For penalties other than those assessed
under Rul e 69B-231.150, F. A C.:

(a) WIIlfulness of |icensee’ s conduct;

(b) Degree of actual injury to victim

(c) Degree of potential injury to victim
(d) Age or capacity of victim

(e) Tinmely restitution;

(f) Mdtivation of agent;

(g) Financial gain or loss to agent;

(h) Cooperation with the Departnent;

(i) Vicarious or personal responsibility;
(j) Related crimnal charge; disposition
(k) Existence of secondary violations in
counts;

(1) Previous disciplinary orders or prior
war ni ng by the Departnent; and

(m Oher relevant factors.
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142. In this case, there are no aggravating or mtigating
circunstances sufficient to warrant increasing or decreasing the
applicable penalty. There is no evidence that Respondent
intentionally participated in the marketing of the MBI plan for
financial gain; in fact, Respondent testified w thout
contradiction, that comm ssions on the MBI plan were |ess than
ot her health benefit plans proposed to enployers. Although
health clains remain unpaid, such clains paynent is apparently
t he subject of on-going litigation, and the degree of actual
injury to victinms is unknown at this time. There is no evidence
as to previous disciplinary action agai nst Respondent. On the
ot her hand, there is no evidence that Respondent nade any serious
effort to review the MBI product he offered to his clients. The
fact that Respondent was marketing a benefit plan approved by his
enpl oyer does not offer reason to mtigate the penalty.

143. Petitioner has the ability to access an adm nistrative
fine in lieu of suspension under the provisions of
Subsection 626.681, Florida Statutes, or to place Respondent on
probation for a period not to exceed two years pursuant to
Section 626.691, Florida Statutes. Based on the evidence
presented during the hearing, the final penalty of a 78-nonth

suspensi on i s warranted.
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RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnment of Financial Services enter
a final order suspending the insurance |licensure of Bradley W

Beshore for a period of 78 nonths.
DONE AND ENTERED this 10th day of March, 2005, in

Tal | ahassee, Leon County, Florida.

Withiae F Quasiaso

W LLI AM F. QUATTLEBAUM

Adm ni strative Law Judge

Di vision of Admnistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 10th day of March, 2005.

ENDNOTE

1/ Al citations are to Florida Statutes (2003) unl ess
ot herw se i ndi cat ed.

COPI ES FURNI SHED

R David Prescott, Esquire

Rut | edge, Ecenia, Purnell & Hoffnman, P.A
215 South Monroe Street, Suite 420

Post O fice Box 551

Tal | ahassee, Florida 32302-0551
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Philip M Payne, Esquire

David J. Busch, Esquire

Depart ment of Financial Services
624 Larson Buil di ng

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

Honor abl e Tom Gal | agher

Chi ef Financial Oficer
Department of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300

Pet e Dunbar, General Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11
Tal | ahassee, Florida 32399-0300

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Order in this case.

45



